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CMS Meaningful Use Rules Are Off To A Meandering Start 

Law360, New York (November 14, 2014, 10:48 AM ET) --  

As part of the 2009 economic stimulus package, Congress created the 
Medicare and Medicaid Electronic Health Records Incentive Program 
to provide financial incentives to providers who show meaningful use 
of certified EHR technology to improve patient care. Providers who 
demonstrate meaningful use of certified EHR by meeting thresholds 
for a number of objectives can qualify for and receive Medicaid and 
Medicare incentive payments. 
 
The EHR Incentive Program, which began in 2011, includes three 
stages with increasing requirements. Providers must attest to 
meeting with increasingly sophisticated meaningful use requirements 
every year to receive an incentive and avoid a Medicare payment 
adjustment. Providers are required to have demonstrated 
compliance with Stage 1 meaningful use requirements by 2014 to 
continue to receive incentive payments and, importantly, to avoid 
penalties for noncompliance. Eligible providers who do not 
successfully demonstrate meaningful use will be subject to reduced 
payments. These payment reductions start at 1 percent for Medicare Part B claims and increase each 
year the provider does not demonstrate meaningful use, to a maximum of 5 percent. 
 
The stakes are even higher this year, because beginning in 2015, eligible providers must begin 
demonstrating compliance with 2014 Stage 2 meaningful use requirements in order to avoid penalties. 
In the original Stage 1 meaningful use regulations, the Centers for Medicare & Medicaid 
Services established a timeline that required providers to progress to Stage 2 criteria after two program 
years under the Stage 1 criteria. The original timeline would have required Medicare providers who first 
demonstrated meaningful use in 2011 to meet the Stage 2 criteria in 2013. However, CMS delayed the 
implementation of Stage 2 requirements, such that the earliest the Stage 2 criteria could have been 
effective is in fiscal year 2014 for eligible hospitals and calendar year 2014 for eligible physician 
providers. Within each stage, CMS has outlined criteria that must be met by providers within each year 
in order to remain on track with the program and to avoid penalties. 
 
CMS Under Fire 
 
CMS has been under fire for a series of missteps and delays in issuance of regulatory guidance, all of 
which have made it difficult for the provider community to meet moving targets. These moving targets 
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have been particularly painful in this incredibly important transition year, with many providers facing 
the new and difficult burdens of meeting Stage 2 requirements for the first time. There have been many 
news reports of a technical glitch in the meaningful use program that could wrongly penalize physicians 
who adopted EHR systems in 2014. It has also been reported that CMS was not able to register until 
mid-October whether hospital providers can meet 2014 meaningful use requirements, thus participating 
hospital providers likely missed the Oct. 1, 2014, deadline they must have met to have their reports 
registered. CMS will withhold 1 percent of Medicare payments for 2015 for providers who miss the 
deadline. 
 
CMS was also widely criticized for not releasing the final 2014 certification criteria until late August 
2014. This delay is particularly egregious because the final rule requires participating providers to 
demonstrate compliance for an entire 365-day year, which effectively would have required all 
participating hospitals to have implemented 2014 edition certified technology, configured for Stage 2 
measures and objectives prior to an Oct. 1, 2014 deadline, and hundreds of thousands of eligible 
physician providers to be able to make the same attestation by Jan. 1, 2015. The provider community — 
and the vendors that serve them — have been scrambling to meet these deadlines. 
 
CMS Under Pressure from Industry and Lawmakers 
 
CMS and the U.S. Department of Health and Human Services have been under increasing pressure from 
providers and lawmakers about the endlessly moving targets associated with meaningful use 
certification. Industry groups, including the Medical Group Management Association, Healthcare 
Information and Management Systems Society, College of Healthcare Information Management 
Executives, American Medical Association, American Hospital Association and American Academy of 
Family Physicians are placing pressure on regulators to ease attestation requirements. Legislators are 
also pressuring CMS and HHS to change the attestation requirements, with Rep. Renee Ellmers, R-N.C., 
introducing the Flex-IT Act, which would similarly ease requirements. 
 
CMS Extends Hardship Application Deadline 
 
Even if the criteria were not a moving target, meeting Stage 2 meaningful use requirements is no easy 
feat. In order to meet Stage 1 requirements, physicians had to demonstrate that their EHRs met 15 core 
objectives, and then physicians had to meet five additional objectives (although the physicians could 
choose those five from a menu of potential objectives). In Stage 2, physicians are required to meet all of 
the Stage 1 objectives (refined since their original implementation) plus five additional objectives. CMS 
intentionally raised the bar for the Stage 2 requirements and also requires providers to demonstrate 
compliance for a larger portion of their patient population. 
 
The regulators anticipated that not all providers would be able to meet these increasingly difficult 
standards. Under the American Recovery and Reinvestment Act, HHS is authorized to make case-by-case 
exceptions for eligible providers that will not be able to attest to compliance with the 2014 meaningful 
use requirements. The original deadlines for hardship exemptions were April 1, 2014, for eligible 
hospitals and July 1, 2014, for physicians. Over 44,000 health care providers submitted hardship 
exemption applications before those deadlines lapsed. 
 
In the face of the industry and legislative pressure, CMS extended the deadline for hardship applications 
until Nov. 30, 2014. With this extension, the government is giving the provider community another bite 
at the apple. 
 



 

 

More Work to Be Done 
 
While the numbers of eligible providers and hospitals that have been able to attest to Stage 2 
meaningful use requirements has increased dramatically — up to 11,478 eligible providers and 840 
hospitals as of Nov. 4, 2014, compared to only 3,152 eligible providers and 143 eligible hospitals as of 
Aug. 25, 2014 — these numbers represent only a tiny fraction of the total number of eligible providers 
that have received incentive payments under the meaningful use program. HHS announced on Nov. 4, 
2014, that 265,460 unique eligible professionals and 4,674 unique hospitals have received some form of 
incentive payment from the meaningful use program since its inception, which means that only 4.3 
percent of eligible providers and 17.9 percent of hospitals have been able to attest to Stage 2 
meaningful use requirements. 
 
Clearly, there is much more work to be done. CMS' decision to extend the hardship application period to 
Nov. 30, 2014, may grant some providers a temporary reprieve. But, given the small amount of 
providers able to meet Stage 2 meaningful use requirements, the fight over the future and timing of the 
meaningful use program appears to be just beginning. 
 
—By Julia R. Hesse, Choate Hall & Stewart LLP 
 
Julia Hesse is a partner in Choate Hall & Stewart's Boston office, where she is a member of the firm's 
health care and health information technology groups. Hesse is co-chairperson of the Boston Bar 
Association's health law section.  
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