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Putting Fee-Shifting Agreements Inside Arbitration Clauses 

Law360, New York (February 5, 2016, 11:58 AM ET) --  

On Jan. 7, 2016, in Beacon Towers Condominium Trust v. Alex, No. SJC-11880, 473 
Mass. 472 (2016), the Massachusetts Supreme Judicial Court (SJC) held that a fee 
award entered against a party for making frivolous arguments and conducting an 
arbitration in bad faith must be vacated. Massachusetts law normally prohibits fee 
shifting in arbitration proceedings, unless it is explicitly provided in the agreement 
to arbitrate. Here, the court concluded that neither the language of the arbitration 
agreement nor the commercial arbitration rules of the American Arbitration 
Association, which governed the proceeding, provided the arbitration panel with 
authority to award attorneys’ fees. The decision of the lower court vacating the 
panel’s award of attorneys’ fees was therefore affirmed. 
 
A Burning Dispute 
 
In 2010, Beacon Towers, a condominium complex in Boston, experienced an electrical fire that caused 
major damage to one of its buildings. When a condominium building suffers a fire “or other casualty 
loss” that causes damage in excess of ten percent of the value of the building, Massachusetts law 
requires that within 120 days, at least 75 percent of the unit owners must agree to pay for necessary 
repairs. If enough unit owners do not agree, the condominium must institute a partition sale. See M.G.L. 
c. 183A, § 17(1). Beacon Towers’ bylaws also provided that, in such a situation, its trustees were 
required to certify that the damage exceeded ten percent of the value of the condominium complex. 
Rather than comply with the relevant statute and its bylaws, Beacon Towers proceeded with the repairs 
without the required certification, and levied a special assessment without a vote of the unit owners. 
 
One owner, George Alex, took exception to his portion of the assessment, which Beacon Towers 
calculated at $62,995. Beacon Towers’ bylaws required arbitration by the American Arbitration 
Association of all disputes between unit owners and the condo trustees, and provided that the 
commercial arbitration rules of the American Arbitration Association (the AAA Rules) would govern such 
a proceeding. Alex commenced an arbitration following this process. 
 
After a two-day hearing, the arbitration panel awarded Alex restitution in the amount he paid as a 
special assessment, plus over $40,000 in attorneys’ fees. With respect to the fee award, the panel relied 
on Section (d)(ii) of AAA Rule 43 (now Rule 47; referred to hereinafter as Rule 47), which provides that 
an arbitrator may “grant any remedy or relief that the arbitrator deems just and equitable and within 
the scope of the agreement of the parties.” Pursuant to this provision, the panel permitted an award of 
attorneys’ fees, after finding that “substantially all of [Beacon Towers’] defenses were wholly 
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insubstantial, frivolous and not advanced in good faith.” 
 
Beacon Towers moved in the Superior Court to vacate both the award of restitution and of attorneys’ 
fees. The Superior Court affirmed the restitution award but vacated the fee award, reasoning that the 
latter violated Massachusetts General Laws Chapter 251, Section 10, which prohibits fee shifting in 
arbitration unless the parties’ arbitration agreement permits it. Alex appealed to the Appeals Court, the 
intermediate court in Massachusetts, and the SJC exercised its discretion to transfer the case for its own 
consideration. 
 
SJC Says No to Fee Award 
 
The SJC began its analysis by discussing the rule that fee shifting is not allowed unless the parties 
explicitly agree. The court went on to note two exceptions to this rule that it has previously articulated. 
The first is where parties arbitrate a statutory claim in which the statute at issue contains a fee shifting 
provision. See Drywall Systems Inc. v. ZVI Construction Co., 761 N.E.2d 482 (Mass. 2002). The second is 
where a party engages in discovery-related misconduct in arbitration. In Superadio Limited Partnership 
v. Winstar Radio Products LLC, 844 N.E.2d 246 (Mass. 2006), the SJC explained that, if it did not permit 
arbitrators to award attorneys’ fees for a party’s noncompliance with its discovery obligations, the 
arbitrators would be unable to enforce their discovery orders, thereby undermining the arbitration 
process. 
 
In part relying on these precedents, Alex argued that the arbitration panel acted within its authority in 
awarding him attorneys’ fees for two reasons. First, he argued, fee shifting was permissible because AAA 
Rule 47(a) allows the arbitration panel to issue whatever relief is “just and equitable and within the 
scope of the agreement of the parties.” Second, he argued that AAA Rule 47(d)(ii) permits fee shifting 
where “authorized by law or [the parties’] arbitration agreement.” Alex pointed out that Massachusetts 
General Laws, Chapter 231 Section 6F permits a court to award attorneys’ fees where “substantially all 
of the defenses ... were wholly insubstantial, frivolous and not advanced in good faith.” Therefore, Alex 
argued, fee shifting was “authorized by law” and appropriate since Beacon Towers’ bylaws incorporated 
AAA rules by reference. 
 
The SJC did not agree. The court dispensed with Alex’s first argument in relatively short order, explaining 
that AAA Rule 47(a) only allows awards that are “just and equitable” and authorized by the parties’ 
agreement to arbitrate, which the fee award was not. Further, AAA Rule 47(d)(ii) (discussed below) 
relates more specifically to awards of attorneys’ fees, and the more general Rule 47(a) must yield to that 
more specific rule under principles governing statutory construction. 
 
As for Alex’s second argument, the court found that Massachusetts General Laws, Chapter 231, Section 
6F permits courts to order fee shifting where a party engages in frivolous or bad faith conduct, and 
arbitrators are not courts. The court also cautioned that, since arbitration awards are largely 
unreviewable, an award of attorneys’ fees would be insulated from review in the majority of 
circumstances, unlike a similar award in traditional litigation. The SJC thus affirmed the Superior Court’s 
decision vacating the award of attorneys’ fees. 
 
Don’t Fan the Flames 
 
The court’s analysis in Beacon Towers Condominium Trust, based largely on plain language and rules of 
statutory interpretation, seems straightforward. It provides a lesson to practitioners in Massachusetts 
that, when drafting contracts with arbitration clauses, any agreement to shift fees should be explicit and 



 

 

contained within the arbitration agreement itself. It also provides a lesson that parties who fail to make 
such a clarification to their contracts do so at their own peril. Without clear agreement, a party facing an 
adversary who does not play fair and drives up the cost of arbitration with frivolous claims and defenses 
may be left with little recourse for his misconduct, at least within the context of the arbitration. 
 
—By Justin J. Wolosz and Jesse Siegel, Choate Hall & Stewart LLP 
 
Justin Wolosz is a partner in Choate Hall's Boston office and former assistant attorney general for the 
Commonwealth of the Northern Mariana Islands. Jesse Siegel is an associate in Choate Hall's Boston 
office.  
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